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REQUEST FOR REVIEW OF A DECISION OF THE
UNIVERSAL SERVICE ADMINISTRATOR/WAIVER

Joseph M. Hill, trustee in bankruptcy for Lakehills Consulting, LP (the “Lakehills
Trustee” and “Lakehills”), by counsel, and pursuant to the rules of the Federal Communications
Commission (“FCC™), 47 C.F.R. §§ 54.719- 54.721, hereby timely requests review of the March
29, 2011 decision of the Universal Service Administrative Company (“USAC”) to rescind and
recover all previously committed E-Rate funding for Form 471 Application Nos. 295389,
367296, 377451, 398823, and 398827 (the “USAC Decision™), all of which relate to work
performed under contracts issued by the Houston Independent School District (“HISD™). The
Lakehills Trustee is an interested party to request review because the Lakchills bankruptcy estate
currently holds the Service Provider Identification Number (*SPIN™) for the work completed

under the funding request numbers (“FRNs") associated with the Form 471 Applications at issue



in the USAC Decision. As detailed below, the Lakehills Trustee requests that FCC reverse the

USAC Decision as a matter of law, or, alternatively, grant a waiver of the FCC’s rules.

L SUMMARY

USAC denies payment of amounts due and owing to Lakehills, a contractor who
successfully provided E-Rate services to HISD, and seeks retum of amounts previously paid, all
on the ground that where any party to an E-Rate transaction violated procurement regulations, no
one, violator or otherwise, may receive or retain E-Rate funds. This draconian result is dictated
by an FCC rule that presumptively prohibits USAC and the FCC from expending funds on any
E-Rate contract tainted by a procurement illegality ( the “FCC Rule” or the “Rule™). Schools &
Libraries Universal Service Support Mechanism, Fifth Report and Order, CC Docket No. 02-6,
Order, FCC 04-190, 19 FCC Rcd. 15808 (2004); see also 47 C.F.R. § 54.503. Under the Rule,
payment is prohibited regardless of (1) who engaged in the illegal conduct or (ii) whether the
contractor successfully delivered value to the library or school. In the present circumstance,
USAC is withholding payment of at least $20.1 million' invoiced by Lakehills for the successful
completion of the work associated with Form 471 Application Nos. 295389, 367296, 377451,
398823, and 398827 and is seeking return of approximately $62 million® previously paid. While
HISD continues to enjoy the fruits of Lakehills’ labor, facilitated by Lakehills’ third-party

financial backers, the Lakehills Trustee and Lakehills’ financial backers are left empty handed,

' Copies of the invoicing records for the FRNs associated with this amount are attached as Exhibit A.

* The Commitment Adjustment Letters associated with Forms 471 Numbers 295389 and 377451, cited in the USAC
Decision, do not appear to have been included with the Decision. Based on best efforts to discern the total USAC
seeks in return, the attached Exhibit B outlines the FRNs associated with the Form 471 Applications and associated
dollar amounts.















contract awards, (2) a comment by a HISD board member raising questions about HISD’s own
bidding process and the involvement of Frankie Wong in that process, (3) political donations by
Mr. Trifilio to members of the HISD Board, and (4) allegations that ACS had violated the ethics
rules of its information technology vendor, Hewlett Packard. /d. § 6. Mr. Trifilio responded in
detail in a letter addressing the allegations and concerns USAC raised in its letter. Federal
Express confirmed delivery of Mr. Trifilio’s letter to USAC with a receipt. Many months later
when USAC first advised Lakehills that USAC would be withholding payments to Lakehills,
USAC cited, in part, Mr Trifilio’s failure to respond to USAC’s letter, a claim belied by the

Federal Express receipt. /d 9 8-9.

USAC also began to delay E-Rate payments to Lakehills around the time of the SPIN
consolidation. In response to Lakehills’ inquiries, USAC identified internal USAC
administrative issues as the reason for the delay. /d. § 14. USAC failed to acknowledge that
concerns about the propriety of the contract awards to ACS for Funding Years 2002, 2003 and
2004 were delaying payment. Indeed, USAC did not notify Lakehills that payments were being
delayed for this reason until September 27, 2007 — after numerous communications and
attempted communications between Lakehills and USAC on this very issue, and after Lakehills
had, between May 2007 and September 2007, implemented a $17 million E-Rate switch project

for HISD. See id. g 14-20.

2 All Work Was Satisfactorily Pertormed Under the Contracts and There Is
No Evidence to the Contrary

There has been no allegation - let alone any showing or citation of evidence — that
the work performed for HISD under the contracts at issue here was in any way deficient. In fact,

the work performed on the switch project for HISD between May and September 2007, to

53

i



interconnect computers at different schools, was performed on an expedited basis because HISD
wanted that capability in place before the start of the new school year. /d. § 12. With funding
from the Lakehills Creditors and through Lakehills’ skill and effort, the project was completed

on time.

34 The USAC Decision

Between the Fall of 2007, when Lakehills first learned that USAC would withhold
payments to Lakehills because of al legations of improprieties concerning the awards of the
Funding Year 2002, 2003 and 20004 HISD contracts to ACS, and March 29, 2011, Lakehills
attempted to obtain payment from USAC for the work successfully completed under the
contracts. During that period, in June 2009, Lakehills filed for Chapter 7 bankruptcy. As noted
earlier, the leading cause of Lakehills’ decision to file for Chapter 7 bankruptcy was USAC’s

failure to pay Lakehills for the E-Rate work it had successfully completed for HISD. /d. § 25.

After a great deal of urging by the Lakehills Trustee, on March 29, 2011, USAC issued a
series of Notitication of Commitment Adjustment Letters and a “Further Explanation of the
Administrator’s Decisions” regarding the Form 471 Application Numbers that are the subject of
this request for review. In these letters and decision, USAC found that all funding for the Form
471 Application Numbers at issue here should be rescinded and/or recovered. This decision was

based entirely upon application of the FCC Rule.

III. THE USAC DECISION SHOULD BE REVERSED BECAUSE IT IS BASED
ENTIRELY UPON THE FCC’S UNREASONABLE EXPANSION OF A SIMPLE
PREMISE FROM THE U.S. SUPREME COURT’S DECISION IN OPM V.
RICHMOND

USAC’s decision should be set aside because it is based solely upon the FCC Rule, which

is not required by law, is contrary to the FCC’s own regulations, and is inconsistent with well-
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The very issue of whether value given must be taken into account in assessing FCA
damages was recently litigated in the United States Court of Appeals for the District of Columbia
Circuit in the SAIC case. In SAIC, a jury found that Science Applications International
Corporation (“SAIC”) had violated the FCA by seeking payments at the same time it was
violating conflict of interest provisions in its contract with the Federal government. Specifically,
the district court allowed the government to seek recovery of all payments made under the
contract as its measure of damages. SAIC, 626 F.3d at 1264. The D.C. Circuit expressly rejected
this argument, finding that under the benefit of the bargain test articulated in United States v.
Bornstein, 423 U.S. 303, 316 n.13 (1976), the government can only recover the full contract
value “where the government proves that it received no value from the product delivered” as a

result of the false claim. 626 F.3d at 1278-79.

Consistent with the FCA, the FCC Rule should take value delivered to the school district
into consideration betore deciding to rescind and/or recover E-Rate funding. The USAC

Decision does not do so.

Ironically, in the Lakehills” bankruptcy proceeding, the Federal government filed a Proof
of Claim alleging, inter alia, that the government is entitled to recover damages under the FCA
for false claims arising out of the award of the HISD contracts. Proof of Claim of the United
States of America in In re. Lakehills Consulting, L.P., Case No. 09-34049 (Bankr. S.D. Tex.),
attached as Exhibit D (“Government Proofl of Claim™).'” It would be strange, indeed, that in that

proceeding, the value successfully delivered by Lakehills to HISD for the switch project would

" The Lakehills Trustee filed an objection to the Government Proof of Claim, and that action is currently stayed
pending the outcome of this Request for Review.
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The FCC forfeiture statute also prohibits forfeiture actions for violations that occurred
more than a year prior to the FCC providing notice. 47 U.S.C. § 503(b)(6)(B). The FCC’s de
facto forfeiture action against Lakehills has also ignored this prohibition because all of the
alleged wrongdoing associated with the awards occurred more than one year prior to USAC

notifying Lakehills that USAC was withholding payment.

USAC, implementing FCC rules, is obligated by both statute and its regulation to cap any
forfeiture and to limit the time period in which it can pursue alleged violations. It should not be

allowed to escape these obligations by labeling the forfeiture something different.

IV. IF THE FCC WILL NOT CONFINE ITS RULE TO THE LIMITS OF OPM V.
RICHMOND AND PERMIT CONSIDERATION OF DELIVERED VALUE, IT
MUST EXERCISE ITS WAIVER AUTHORITY

In Schools & Libraries Universal Service Support Mechanism, Fifth Report and Order,
CC Docket No. 02-6, Order, FCC 04-190, 19 FCC Rcd. 15808 (2004), the FCC recognized
standards for the granting of waivers from the FCC Rule. The FCC recognized the propriety of
such waivers where “the particular facts make strict compliance inconsistent with the public
interest.” In the Matter of the Request for Review of the Decision of the Universal Service
Administrator by Ysleta Independent School District, CC Docket 96-45, Order, 18 FCC Rcd.
26407, 26436 (2003). In addition, the FCC may consider “hardship, equity. or more effective
implementation of overall policy” on a case-by-casc basis. /d The FCC will grant such a
waiver if “special circumstances warrant a deviation from the general rule, and such deviation
would better serve the public interest than strict adherence to the rule.” /d. Such special

circumstances exist here.
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and its conduct during this time period — and the other equitable arguments articulated above —

require, at a minimum, a waiver for all FRNs related to the 2007 switch project.'?

V. CONCLUSION

The FCC Rule which denies payment of E-Rate funds to all parties where there are
alleged procurement irregularities is not mandated by any settled law nor is it good public policy.
The harsh Rule should reflect accepted legal principles underlying remedies for breaches of legal
duties and contracts. At a minimum, the Rule should take into account value delivered by a
breaching party, as do virtually all other remedial laws, to avoid an unfair windfall for an
undeserving party. If, however, forfeiture is really the intent of the Rule, USAC must follow the

FCC’s rules on forfeiture, which it has not done here.

Alternatively, if the FCC and USAC decide to continue to implement the Rule as they
have expanded it, then a waiver is justified here. Before the bankruptcy forced by USAC’s
refusal to pay Lakehills, Lakehills delivered valuable and satistactory goods and services to
HISD, and HISD continues to benefit from those efforts. Weighed against this performance and
the value delivered to HISD and the Federal government should be USAC’s conduct which was
far from exemplary. USAC allowed Lakehills to undertake the switch project in mid-2007
without warning Lakehills that payments were jeopardized and waited until the moment of
project completion to tell Lakehills that it could expect no payments at all. In addition to these
factors, Lakehills, and now the Lakehills Trustee and Lakchills Creditors, are being penalized far
more extensively than any of the other parties alleged to have engaged in the procurement

improprietics, e.g., HISD. Finally, trcating the parties so inequitably will dissuade potential

" The amount of E-Rate funding owed to Lakehills from USAC for successful delivery of the switch project is
$15,170,494.05. See Exhibit A at 4 (FRN 11746486).
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